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Timeline of Western Sahara case

• In 1963, UN General Assembly qualified “Western Sahara” as Non-self-governing territory under Art.
73 UN Charter and Spain was recognised as “administering Power” of that territory
• 21 December 1974: UN General Assembly requested an advisory opinion to the International Court of
Justice on the right of self-determination of the people of Western Sahara
ICJ, Advisory Opinion, 16 October 1975:
• Western Sahara “at the time of colonization by [the Kingdom of] Spain was not a territory belonging to noone (terra nullius)”
• the elements and information brought to its knowledge “[did] not establish any tie of territorial sovereignty”
between that territory and the Kingdom of Morocco or Mauritania.

• The Court noted that the people of that territory enjoyed the right to self-determination under general
international law.

• 14 November 1975: Madrid Agreement between Spain, Morocco and Mauritania for a tripartite and
temporary administration for Western Sahara
UN General Assembly ignored Madrid Agreement!
• 1975: UN General Assembly recognised the Polisario Front as the sole, legitimate representative of the
Sahrawi People
• 26 February 1976: Spain ceased its administration of the Western Sahara
• 27 February 1976: Polisario Front proclaimed independence and established the Sahrawi Arab
Democratic Republic (SADR)
• 19 August 1979: Peace Agreement between the SADR and Mauritania
• 23 February 1982: SADR became the 51st member of the Organization for African Unity (now the African
Union), from which Morocco withdrew in protest.

SADR, as the territory it controls

States that currently recognize SADR

States that have "withdrawn", "frozen" or "suspended" recognition of SADR

• 29 April 1991: Security Council, with resolution 690 (1991), established the United Nations Mission for the
Referendum in the Sahara (MINURSO) to monitor the ceasefire between Morocco and Polisario Front and
to organize and conduct a referendum in the territory
• 23 June 2015: Polisario Front with a unilateral declaration, as the authority representing the people of Western
Sahara fighting for his right to self-determination, declared his commitment to apply the Geneva Conventions
of 1949 and Protocol I in the conflict with the Kingdom of Morocco
• 31 January 2017: Morocco joined AU

Moroccan entry does not result in recognition of SADR!

• 13 November 2020: Morocco intervened in Guerguerat in violation of the demilitarized buffer zone of the
Western Sahara; after few days SADR authorities declared the ceasefire over and declared war on Morocco

Occupation under the International Humanitarian Law
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Maritime areas can be qualified as “occupied territories”?

Art. 42 of 1907 Hague Regulations on War on Land:
• “[t]erritory is considered occupied when it is actually placed under the authority of the hostile army. The
occupation extends only to “the territory where such authority has been established and can be exercised”.

Is Art. 42 to be understood in a broader sense, covering also maritime areas?
or
Is the sea of an occupied territory a legal “gray area”,
wherein no state authority at all exists?

“Land dominates sea”
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According to Art. 88 of 1913 Laws of Naval War Governing the Relations between Belligerents (Oxford
Manual), maritime territory is defined as consisting of gulfs, bays, ports, and territorial waters.
Now, provisions of UNCLOS define maritime territory within the meaning of Article 42 of the Hague
Regulations:
• Under Art. 2(1) of UNCLOS, “[t]he sovereignty of a coastal state extends, beyond its land territory and
internal waters and, in the case of an archipelagic state, its archipelagic waters, to . . . the territorial sea.”
• Under Art. 33 of UNCLOS, in a zone contiguous to its territorial sea (24 NM), the coastal State may
exercise the control necessary to: “(a) prevent infringement of its customs, fiscal, immigration or sanitary
laws and regulations within its territory or territorial sea; (b) punish infringement of the above laws and
regulations committed within its territory or territorial sea”.
• Under the law of the sea, there is an area outside State territorial sovereignty (continental shelf and economic
exclusive zone), in which the coastal State may exercise certain sovereign rights, mainly for the exploration
and exploitation of natural resources, without exercising full sovereignty.
• Under Article 89 UNCLOS “[n]o state may validly purport to subject any part of the high seas to its
sovereignty”.
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• The occupation of a portion of land territory does not imply the automatic occupation of maritime
territory. On this point, Hague Regulations Art. 42 is very clear, stating, “[t]he occupation extends only to the
territory where such authority has been established and can be exercised”.

An occupation of maritime territory may occur only in connection with occupation of land territory and
only if the occupying Power exercises effective authority over the maritime territory.
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Obligations of Occupying Power
The Law of occupation establishes a legal framework for the governance of maritime territory during an
armed conflict:
• Art. 43 of 1907 Hague Regulations: “The authority of the legitimate power having in fact passed into the
hands of the occupant, the latter shall take all the measures in his power to restore, and ensure, as far as
possible, public order and safety, while respecting, unless absolutely prevented, the laws in force in the
country".

• Thus, the occupant must establish and maintain a certain level of administration and control, such as
regulations for access to ports of occupied territory, coastguard, customs or fisheries control services.
• Furthermore, there are several international obligations that concern third states; for example, occupying
Power is obliged, among other things, to allow innocent passage in the territorial sea for third states' vessels or
must provide the functions of a Rescue Coordination Center (RCC) if it is a member of the SAR Convention.
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The Law of occupation establishes also a legal framework for the exploitation of natural resources:
• Art. 55 of 1907 Hague Regulations: “The occupying State shall be regarded only as administrator and
usufructuary of public buildings, real estate, forests, and agricultural estates belonging to the hostile State,
and situated in the occupied country. It must safeguard the capital of these properties, and administer them in
accordance with the rules of usufruct”.

Provision must be interpreted to include property located in maritime zones of the occupied territory
(e.g. artificial islands and other installations).
• The right of a usufructuary is, literally, the right to use the fruits of the property, not the broader right
of ownership.
Occupying Power has the right to continue the exploitation of natural resources
in occupied territory, at the previous rate of exploitation realized by the owner at the time the usufruct
began.
According to a literal interpretation, Art. 55 precludes an occupant from opening and exploiting new
natural resources in occupied territory, such as fishing, oil fields and wells.
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The wording of relevant rules of UNCLOS supports the idea that an occupying Power could temporarily
exercise sovereign rights over economic exclusive zone (EEZ) and continental shelf (CS) of an occupied
territory:
• Art. 55 UNCLOS refers to “rights and jurisdiction of the coastal State” in the EEZ
• Art. 77 UNCLOS refers to “sovereign rights [of coastal State] for the purpose of exploring [CS] and
exploiting its natural resources”

• These sovereign rights can be transferred to the occupant during the occupation, as well, under the condition
that it is able to exercise an effective control in EEZ and over CS.
• If one excludes the EEZ and the CS from the scope of the rights and duties of the occupant, a legal gray area
would be created with no control of the exploitation of natural resources in these maritime areas if the former
state’s authority has been expelled. This might harm the inhabitants of the occupied territory (for example,
fishermen) and thereby is in contrast to the legal purpose of the Law of occupation and the duty to protect the
resources against damage and theft (Arts. 43 and 44 of 1907 Hague Regulations).
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Obligations of Third States

Under the Law of occupation, following obligations must apply to activities of third States and those of their
citizens, without distinction between the water column and seabed:
• Art. 47 of 1907 Hague Regulations: “Pillage is formally forbidden”
• Art. 33 of 1949 Geneva Convention IV: “(…) Pillage is prohibited. (…)”

Prohibition of pillage appear to apply, without restriction, to pillage of ocean resources.

Note: Pillage is defined as a war crime in the Rome Statute of the International Criminal Court, in international
armed conflicts and in armed conflicts not of an international character.
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The Law of occupation is justified on the basis of the idea that
a territorial occupation is a temporary situation.
Morocco’s occupation of Western Sahara is a prolonged occupation,
which is continued for almost 45 years.

Do provisions of Law of occupation comply with the content of
the right to self-determination?
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Impact of the Right to self-determination on
the Law of occupation
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A corollary of the right to self-determination:
The permanent sovereignty of Peoples over their natural resources

UN General Assembly resolution 1803 (XVII) of 14 December 1962, “Permanent sovereignty over natural
resources”:
• ‘[t]he right of peoples and nations to permanent sovereignty over their natural wealth and resources [to] be
exercised in the interest of their national development and of the well-being of the people …’
• violation of the rights to natural wealth and resources was declared to be ‘contrary to the spirit and principles
of the Charter of the United Nations’

Right to permanent sovereignty over all natural resources,
those on land within international boundaries of a territory as well as
those in the sea-bed and subsoil within national jurisdiction and in the suprajacent waters.

Legal Counsel Hans Corell letter to a Security Council request for an opinion on the legality of certain
contracts signed by Morocco with foreign companies to explore for mineral resources in Western Sahara,
29 January 2002:
• “where resource exploitation activities are conducted in Non-Self-Governing Territories for the benefit of the
peoples of those Territories, on their behalf or in consultation with their representatives, they are considered
compatible with the Charter obligations of the administering Power and in conformity with the General
Assembly resolutions and the principle of “permanent sovereignty over natural resources” enshrined therein”.

UN General Assembly Resolution 61/123 of 14 December 2006 on Economic and other activities which
affect the interests of the peoples of the Non-Self-Governing Territories:
• “[n]atural resources are a heritage of the peoples of the non-self-governing territories and …
exploitation and plundering of the marine and other natural resources of Non-Self-Governing Territories,
in violation of the relevant resolutions of the UN, is a threat to the integrity and prosperity of the Non-SelfGoverning Territories”.
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ICJ, Legal consequences of the separation of the Chagos Archipelago from Mauritius in 1965, Advisory
opinion of 25 February 2019:
• in accordance with para. 6 of UN General Assembly resolution 1514 of 14 December 1960 on Declaration on
the Granting of Independence to Colonial Countries and Peoples, “[b]oth State practice and opinio juris at the
relevant time confirm the customary law character of the right to territorial integrity of a non-self-governing
territory as a corollary of the right to self-determination. (…) The Court considers that the peoples of nonself-governing territories are entitled to exercise their right to self-determination in relation to their
territory as a whole, the integrity of which must be respected by the administering Power. It follows that
any detachment by the administering Power of part of a non-self-governing territory, unless based on
the freely expressed and genuine will of the people of the territory concerned, is contrary to the right to
self-determination”.

The right to territorial integrity of a non-self-governing territory implies also integrity
of internal waters, territorial sea and continental shelf of that territory and of their natural resources.
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1982 Final Act of UNCLOS III,
Resolution III, para. 1

•

It appears theoretically lawful for an occupying Power to claim maritime zones if done on a limited basis to
preserve ocean resources for the benefit of the local population.

Note: In 1982, Polisario Front was not invited to sign the Final Act of UNCLOS III as National Liberation
Movement, while this opportunity was offered to Palestinian Liberation Organization.
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Occupation under the Law of the Sea
Who is competent to claim and create maritime areas for an occupied territory?
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a) Administering Power: Spain and waters off Western Sahara

14 November 1975: Madrid Agreement between
Spain, Morocco and Mauritania on the Western
Sahara

In 1976, with the Convention concerning the
State frontier line, Morocco and Mauritania agreed
to partition the territory, including its continental
shelf by a line drawn from the coast on the 24th
parallel (24 N latitude) west into the Atlantic for an
unstated distance.

In 1975, when Spain renounced responsibility for
Western Sahara, it decided to assure for itself
continuing fishing in Saharan waters.

26 February 1976: Spain ceased its administration
of the Western Sahara

Convention did not identify the outer limit of the
continental shelf.

Since 1988, Spain, as a member of the EU accepted
that it is bound by the EU Common Fisheries
Policy, under which member-state fishing in
Saharan waters is to be done through EU-Morocco
treaties.

19 August 1979: Mauritania withdrew from the
Western Sahara under the Peace Agreement with the
Polisario Front.

During colonial period, Spain did not expressly
create any maritime zones for Western Sahara or
an informal division of fishing areas with adjacent
States.
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• Since 1976, Spain considers itself exempt from any responsibility of an international nature in connection
with the administration of Western Sahara. However, Spain still enjoys administering competences in Western
Sahara in two areas: airspace and search and rescue missions at sea.
Does it remain possible for Spain, at least formally, as Administering Power,
to claim and create maritime zones on the Saharan waters?
Under international law, an administering Power:
• must preserve the territorial integrity of a non-self-governing territory,
• could permissibly adjust frontiers or otherwise exchange land areas with adjacent states if done for the
interests of the non-self-governing people concerned.
Maritime areas should be no different:
• Legal basis: Resolution III of the Final Act of UNCLOS III, para. 1(a)
 See proclamation of EEZ of New Caledonia by France in 1978
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b) Occupying Power: Can Morocco legally create Saharan Maritime Zones?
Morocco joined UNCLOS in 2007.
• Morocco waited to claim maritime areas on the Saharan coast until after SADR had done so in 2009.
• Prior to claim maritime areas off the cost of Western Sahara, Morocco has been able to control and exploit the
Saharan coastal area, negotiating fisheries agreements with effect in Saharan waters and issuing licenses for
petroleum exploration to be carried out by foreign enterprises.
• 4 February 2020: the Parliament of Morocco passed two laws: one determining the limits of the Moroccan
territorial sea and the other establishing an EEZ; both texts include waters adjacent to the territory of Western
Sahara.

Under international law,
Morocco does not enjoy rights on the territory of Western Sahara.

25

a) ICJ, Western Sahara Advisory Opinion (1975): population of that territory enjoyed the right to selfdetermination under general international law.
Creation of maritime zones by Morocco could be a
serious breach of this right!

States shall cooperate to bring to an end through lawful means any serious breach of jus cogens
No State shall recognize as lawful a situation created by a serious breach of jus cogens
b) Resolution III of the Final Act of UNCLOS III, para. 1(a): UNCLOS provisions shall be implemented for
the benefit of the people of the territory

It appears theoretically lawful for an occupying State to claim maritime zones but only
for the benefit of the local population and to preserve its natural resources.
c) 1991 UN-sponsored Settlement Plan for Western Sahara: in the ceasefire and referendum agreement, the
United Nations, Morocco, and the Polisario Front, implicitly accepted that they would not change the
territory or its status.
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Contrary State practice:
• States that pursue fishing in Saharan waters, including the European Union, do so only under treaties with
Morocco.
 Note: The Court of Justice of EU rejected the application to Western Sahara of Association agreements and Fisheries
agreement signed by the EU with Morocco (see Frente Polisario v. European Council, case T-512, 21 December
2016; Western Sahara Campaign UK, case C-266/16, 27 February 2018; Front Polisario v Council, T-180/14, 19 July
2018).

• FAO has for several years conducted fisheries research on the Saharan coast signing contracts with Morocco.
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c) Polisario Front / SADR as an independent State
Polisario Front and UNCLOS accession
• According to Art. 305(1)(e), the UNCLOS is open for signature by “all
territories which enjoy full internal self-government, recognized as such by
the United Nations, but have not attained full independence in accordance
with General Assembly resolution 1514 (XV) and which have competence
over the matters governed by this Convention, including the competence to
enter into treaties in respect of those matters”.

Art. 305 is theoretically available to a Saharawi “entity”, the Polisario Front,
because:
• it is an organization that possesses maritime space (although formally in the
name of the SADR) on the Atlantic side of the Cape Blanc peninsula in the
so-called free territory;
• it is recognised, as the sole, legitimate representative of the Sahrawi People,
as the governing body of the so-called free-territory.
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SADR Legislation
• Law No. 3 of 21 January 2009 establishing the Maritime Zones of the Saharawi Arab Democratic
Republic: SADR defines internal waters, a 12-nm territorial sea, a 24-nm contiguous zone, a 200-nm
exclusive economic zone (EEZ), and an extended continental shelf.
SADR commitment to adhere to
UNCLOS “at the earliest possible date”.

• Upon signing the law, the Secretary-General of the Polisario Front, Mohamed Abdelaziz, said in a public
statement that the declaration was based on the right of the people of Western Sahara to self-determination
and to permanent sovereignty over its natural resources.
• Law No. 02/014 of 26 May 2014 on the Mining Law: SADR Petroleum and Mining Authority (SADRPMA)
was created.
SADR Mining Code.
• Law No 1/2019 of 6 July 2019, Saharawi Arab Democratic Republic Natural Resources Sovereignty Act

No State or international organization has reacted to the SARD's attempt to define a national maritime space.
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SADR Law No. 3/2009
Article 2 – Baselines
“1. The normal baseline is the low-water
line along the coast of the Saharawi Arab
Democratic Republic.
2. If it deems it appropriate, the Saharawi
Arab Democratic Republic may define
straight baselines for measuring the breadth
of the territorial sea in accordance with the
applicable principles of international law.
3. Baselines across the mouths of rivers and
bays may be defined in accordance with the
applicable principles of international law.”
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• 2006, SADR Oil and Gas
Licensing Initiative for
offshore exploration of waters
off Western Sahara
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Overlapping claims in waters off Western Sahara

SADR Law No. 3/2009
Art. 11 - Delimitation
“Where the maritime entitlements of
the Saharawi Arab Democratic
Republic overlap with the maritime
entitlements of neighbouring states, the
Saharawi Arab Democratic Republic
may negotiate and conclude agreements
with neighbouring states regarding
the
delimitation of its maritime
boundaries”.

Note: two maritime features are part of Western Sahara; a small
rock islet, Lahjayra Lakbira, measuring about 350 metres in its
north-south length and lying one NM offshore Point Gorda south of
Cape Barbas at 22° 9’ N, 16° 52’ W and Agal Rock (Lahjayra
Çghira) three NM to the north.
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SADR has not yet claimed a continental shelf beyond 200 nm.
• 7 December 2014, Spain submitted to the Commission on the
Limits of the Continental Shelf, in accordance with article 76(8)
UNCLO, information on the limits of the continental shelf
beyond 200 nm in respect of the area west of the Canary Islands.
Spain recognizes that the communication highlighted a potential
overlap with a future submission concerning the continental shelf
beyond 200 nm from the territory of Western Sahara, which was a
non-self-governing territory undergoing a decolonization process,
and affirmed its willingness “to negotiate an equitable solution,
based on international law, with … the entity in sovereign
control of the coast and territory of Western Sahara, once the
decolonization process was deemed to have been concluded”.
• July 2015, Morocco submitted to the UN Secretary-General in
accordance with A/RES/63/11 on oceans and the law of the sea,
par. 19, in the preparation of submissions to the Commission on
the Limits of the Continental Shelf, a preliminary information
on the limits of continental shelf beyond 200 nm in Atlantic
ocean.

The archipelagos of a State belonging to mixed States (as Spain
is because of the Canary Islands) cannot benefit from the
provisions of Part IV UNCLOS as confirmed by the ICJ in the
Case concerning maritime delimitation and territorial questions
between Qatar and Bahrain and by the arbitral tribunal in the
South China Sea Arbitration: the method of straight baselines is
applicable only if the State has declared itself to be an
archipelagic State under Part IV of UNCLOS.

33

d) Could waters off Western Sahara be regarded as part of the “high seas”?
Assuming that no sovereign entity is able to claim and create maritime zones for Western Sahara,
Western Sahara’s coastal waters are under the following conditions:
• Within a 12-nm area along the Saharan coast, it is possible to assume that there is limited activity needing
regulation by occupying Power e.g. for local maritime traffic and fisheries.
• Concerning the continental shelf, UNCLOS is sufficiently clear that the obligations of third States and
individuals for the activities they would pursue within the territory of Western Sahara extend to its continental
shelf. The obligations include a prohibition on resource-related activities and the prohibition for marine
scientific research. Occupying Power must comply with the relevant provisions of the Law of occupation.
• Concerning the 200-nm area along the Sahara coast (SADR’s claimed EEZ), it is part of the high seas: see
State practice (in March 2017, a UK government vessel, the RRS James Cook, deployed an instrument on the
seabed of this area although no permission had been sought for the activity to SADR or Morocco).
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Final remarks

When a third State has recognized Saharawi
statehood, it is to respect the integrity of the
SADR’s maritime zones, including refraining
from taking resources without approval of
the SADR government, in compliance with
the Law of the Sea/UNCLOS.

When a third State has not recognized the
SADR, obligations apply to its activities and
those of its citizens, without distinction
between the water column and seabed, are
defined by the right of non-self-governing
peoples to permanent sovereignty over
their natural resources and UNCLOS
Resolution III.

Morocco must act in conformity with IHL and its claims on maritime areas for the Western Sahara must
be regarded as a “serious breach of the right to self determination” and an “abuse of right" under Art.
300 UNCLOS.
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Thank you for your attention!

E-mail: andrea.caligiuri@unimc.it
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